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Ronald and Barbara Erpelding and their company, Ron & Sons' Trucking,

Inc. (“Appellants’ or “Ron and Sons’), appeal the order of the Southern District of
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Californiadismissing their claims against Appellee Delaware Charter Guarantee
and Trust Company (“Appellee’ or “Trustar”). The District Court found that
Trustar was an ERISA fiduciary and therefore Ron and Sons’ state law claims
against Trustar were preempted. Because we find that the complaint does not
establish that Trustar was an ERISA fiduciary, we conclude that the District
Court’ s order dismissing the action wasin error.

Under ERISA, aperson or entity is considered a fiduciary:

to the extent (i) he exercises any discretionary authority or

discretionary control respecting management of such plan or exercises

any authority or control respecting management or disposition of its

assets. . . or (iii) he has any discretionary authority or discretionary

responsibility in the administration of such plan.
29 U.S.C. §1002 (21)(A).

Thisisafunctional test that turns on the activity, rather than thetitle, of the
person or entity in question. See CSA 401(k) Plan v. Pension Prof’ls, Inc., 195
F.3d 1135, 1138 (9th Cir. 1999) (noting that actions and not title determine ERISA
fiduciary status); IT Corp. v. Gen. Am. Life Ins. Co., 107 F.3d 1415, 1419 (9th Cir.
1997); McMorgan & Co. v. First Cal. Mortgage Co., 916 F. Supp. 966, 970 (N.D.
Cal. 1995) (“ The exercise of discretionary authority may confer fiduciary status,

regardless of whether it was granted.”). To determine whether the complaint

established that Trustar was afiduciary as defined by ERISA, we examine whether



the complaint alleged that Trustar exercised discretionary authority as afiduciary
or was performing ordinary functions as a non-fiduciary.

Trustar’ s functions, as dleged by Ron and Sonsin their complaint, did not
involve the exercise of ‘discretionary authority’ over the ERISA Plan. Trustar was
given the responsibility for making certain that contributions to the Plan were
sufficient, for properly terminating the Plan, and for filing papers with federal
agencies to ensure that the Plan would terminate on time. As can be discerned
from the Complaint, Trustar exercised no discretionary authority over the assets of
the Plan and was instead relegated to ministerial type tasks such as ensuring that
the Plan was properly terminated. These ministerial tasks were not sufficient to
make Trustar afiduciary under ERISA. See Ariz. State Car penters Pension Trust
Fund v. Citibank, 125 F.3d 715, 721-22 (9th Cir. 1997) (ministerial tasks such as
analyzing delinquency information and alerting outside persons about potential
discrepancies are not enough to make third party administrator afiduciary);
Rutledge v. Seyfarth, Shaw, Fairweather & Geraldson, 201 F.3d 1212, 1220 (9th
Cir. 2000) (attorney rendering only legal and consulting advice to the plan is not a
fiduciary unless he or “she exercises authority over the plan in a manner other than
by usual professional function” (internal quotation marks omitted)) amended by

208 F.3d 1170 (2000); CSA 401(K) Plan, 195 F.3d at 1139 (preparation of



guarterly and annual financial reports based on information provided to third party
administrator is ministerial task and does not create fiduciary liability); but see
Patelco Credit Union v. Sahni, 262 F.3d 897, 908-09 (9th Cir. 2001) (undisputed
evidence of defendant’s control over plan assets, including moving funds between
accounts, is sufficient to establish that heis afiduciary).

Although the implementation of a decision to terminate a plan can giverise
to fiduciary liability, Beck v. Pace Int’| Union, 427 F.3d 668, 673 (Sth Cir. 2005),
Trustar’ s actions in this case were insufficient to do so. In cases which hold that
implementation of termination of a plan givesriseto fiduciary ligbility, the
fiduciary was exercising far more discretion over the plan and its course than
Trustar is alleged to have done here. See Waller v. Blue Cross of Cal., 32 F.3d
1337, 1342-44 (9th Cir. 1994); Amalgamated Clothing & Textile Workers Union,
AFL-CIO v. Murdock, 861 F.2d 1406, 1419 (9th Cir. 1988).

Because the complaint does not allege facts that indicate that Trustar
exercised discretionary control over the Plan in away that would qualify Trustar
as an ERISA fiduciary, the District Court’s decision that Trustar was afiduciary is
in error. The Digrict Court’s determination that the state law claims against
Trustar were preempted was based on Trustar’ s status as an ERISA fiduciary, and

therefore, the District Court’ s finding that state law claims were preempted is also



in error.

We note that the circumstances of this case also gives usreason to believe
that a dismissal of Ron and Sons' claims against Trustar was improper. The
complaint asto Trustar was dismissed at atime when Trustar had not filed any
motion to dismiss or even appeared in the case. Inlight of the remand of the
action and the unusual circumstances surrounding the District Court’s dismissal of
the claims against Trustar, the District Court should permit Appellants to amend

their complaint.

TheDistrict Court’sOrder ISREVERSED and REMANDED.



